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Dr. Steve Crocker, Chairman of the Board

Mr. Fadi Chehade, President and CEO

Internet Corporation for Assigned Names and Numbers
12025 Waterfront Drive, Suite 300

Los Angeles, CA 90094-2536

Re: Key Brand Entertainment Inc. / KBE gTLD Holding Inc.
Additional Response to GAC Category 2 Advice

Dear Dr. Crocker and Mr. Chehade:

We thank you for the opportunity to engage in a continued dialogue regarding our new gTLD
applications. In consideration of the ongoing and most recent GAC Category 2 Advice (the
“Advice”), we now respectfully provide an additional response to ICANN, the Board, the GAC
and the New gTLD Program Committee (collectively, “ICANN").

Key Brand Entertainment Inc. and its wholly-owned subsidiary, KBE gTLD Holding Inc., the
applicant for .theatre (collectively, “KBE” or “Applicant”), would like to preface this response by
referencing our May 10, 2013 Applicant Response to GAC Advice issued in response to the GAC
Beijing Communique (the “Beijing Response”). In the Beijing Response, Applicant provided our
company background, described the objectives of our application and addressed specific
portions of the GAC Beijing Communique, all of which continue to be germane to the Advice and
this additional response.

KBE is the operator of the preeminent website for online Broadway and theater ticket sales and
related services, content and information as well as one of the world’s leading developers,
producers, presenters and distributors of live theater and stage shows. As owner and operator
of the industry-leading broadway.com and theatre.com websites as well as a robust portfolio of
other Broadway- and theater-related domain names, KBE offers a full range of online services
and features, including consumer ticketing, group sales and complete editorial coverage of
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Broadway presentations in New York City and over 40 other markets. Additionally, through its
Broadway Across America and Broadway Across Canada businesses, KBE serves as a leading
Broadway producer and presenter of first-class touring productions in more than 40 cities across
the United States, Canada, the United Kingdom and Japan. As such, KBE is one of the world’s
leading brands in the Broadway and theater industry with well-recognized global brands serving
as authoritative sources for high-quality content, services, information and industry news.

Within this context, there are constant challenges that KBE and other legitimate industry
participants face as operators of online content and sales properties and that the general public
faces as consumers of their content and services. The most difficult of these is competition with
unlicensed and unauthorized ticket sellers who impersonate legitimate third parties (e.g. shows,
venues, actors, etc.) and, by leveraging their goodwill, drive traffic away from legitimate
sources. These unscrupulous actors impersonate intellectual property rights holders and mislead
the public. Their actions are extremely damaging to the shows and venues, legitimate ticket
resellers, the theater industry, and ultimately and most importantly, the public as a whole. The
problem is pervasive not only in the United States but globally. Policing it is increasingly difficult
given the sophistication of infringers, counterfeiters and scalpers. The lack of enforcement of
existing laws globally is complicated by the sheer number of shows, venues and other theater-
affiliated stakeholders, all of whom are targets of infringers and counterfeiters. This practice is
rampant in the theater industry and undermines and infringes upon the trademark and other
intellectual property rights of legitimate constituents of the theater industry.

In operating its gTLDs as stated in its applications and in accordance with all ICANN guidance,
directives and contractual obligations, including the Registry Agreement and all of the
Specifications, KBE will serve a public interest goal by protecting intellectual property rights
holders, the industry, and, most importantly, the general public from the above articulated
predatory and harmful behavior. As a leading participant in the theater industry, KBE has
historically served as a promoter and custodian of both the physical and digital space within
which it and the theater community operate for the benefit of the public at large. KBE has been
successful in the past at combatting the unauthorized and illegal practices that have damaged
the general public in its wholesale interaction with the theater industry. KBE has served, and
will continue to serve, a public interest goal by protecting the integrity and safety of that space
for the public at large when interacting with the theater industry and its community as
customers, partners and contributors.

In sum, KBE will undoubtedly “serve a public interest goal” by creating a cohesive digital space
that strikes a tactful balance between providing quality, enjoyable and meaningful theater-
related content, services and opportunities for community engagement while maintaining a
safe, constructive and controlled environment that protects the public from the predatory and
harmful behavior of infringers, counterfeiters and scalpers.

Lastly, Applicant feels it necessary to again articulate its position on the Advice within the
context of the new gTLD program as a whole. As we have stated in the past, Applicant
maintains its position that the Advice is inconsistent with the rules, policies and procedures
contained in the Applicant Guidebook (“AGB”) and the open multi-stakeholder process that
created it. The AGB embodied the rules for application for new gTLDs and the iterative process
of the AGB was documented along the way. The final AGB published prior to the application
window closing did not differentiate between open versus closed business models or mention
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“closed generics”. In fact, the debate leading up to the final version of the AGB, one which
included extensive input from the ICANN community including GAC constituents, contemplated
the validity of different registry and business models (e.g. sponsored, open, community, etc.) as
well as the idea of restricting and even disallowing “closed generics”. Ultimately, the GNSO and
the Board decided against creating such distinctions with the understanding that the business
model and operation of the gTLD would be determined by the applicant. As long as the
application passed evaluation pursuant to the AGB criteria and complied with the Registry
Agreement, the business model and operating rules of that gTLD (including whether the applied-
for string was to be “open” or “closed”) were to be determined by the applicant. KBE relied in
good faith on the AGB and the authoritative guidance available to it at the time of application.
KBE and all applicants have made significant investments and taken positions in reliance on that
guidance, which if changed retroactively would negatively impact the new gTLD program, its
applicants and ICANN.

Thank you for your time and consideration on this matter and we look forward to and hope for
meaningful progress on these issues.

Sincerely,

Matt Kupchin
Co-CEO, Interactive Division
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Please complete this form and submit it as an attachment to the current Customer
Portal case using the following naming convention: “[Application ID] Additional
Response to GAC Cat 2 Advice” (e.g, “1-111-11111 Additional Response to GAC Cat 2
Advice”). All responses must be received no later than 23:59:59 UTC on 17-January-
2014.

Please note: This form will be publically posted.

Respondent:

Application Prioritization Number 117

Applicant Name Lifestyle Domain Holdings, Inc.
Application ID 1-1326-50608

Applied for TLD (string) .FOOD

Response:

Thank you for the opportunity to provide further information regarding our
application for the .FOOD gTLD in response to the GAC Category 2 Safeguards for
Exclusive Access Registries. In this response, we have provided more details about
our intended use and why this serves the public interest, as well as voice our strong
concerns about the policy decisions being made that have significant financial
consequences to applicants in direct contrast with the policy set forth in the
Application Guide Book (AGB).

BACKGROUND

As background, Scripps Networks Interactive, Inc. is a publicly-traded company in
the United States, and is the parent entity of its solely-owned subsidiary Lifestyle
Domain Holdings, Inc., the applicant for .FOOD (collectively “Scripps”). Scripps is
one of the world’s leading developers of lifestyle-oriented content for many media
platforms, including television, digital, mobile and publishing. Scripps’ portfolio
includes some of the most popular and famous media brands in the world, including
Food Network, Food.com, HGTV, Travel Channel, Cooking Channel and DIY Network.
Scripps has applied for numerous gTLDs related to its brands, including its famous
FOOD brand.

Scripps has been operating its famous television network under the brands FOOD
and FOOD NETWORK for twenty years, and its television programming is currently
watched in over 150 countries around the world, including 24 hour networks in the
U.S., Great Britain, Asia, India and Africa. Consumer research has ranked Scripps’
Food Network (which is branded on-air as “FOOD,”) as the #1 favorite ad-supported
cable channel in the United States, and international distribution of Scripps’ FOOD
programming continues to grow at a fast pace given the worldwide popularity of its
content. Scripps’ FOOD branded programming is enjoyed by almost 100 million
television subscribers in the United States alone, and tens of millions more
individuals throughout the world. Scripps’ foodnetwork.com website averages over
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225 million visitors each month, and Scripps’ FOOD brand is the #1 brand relating
to cooking and the culinary arts in social media with over 5 million collective fans
and growing. Scripps expends approximately $30 million per year marketing its
FOOD and FOOD NETWORK branded shows and products, and Scripps’
programming is often the subject of considerable attention from other branches of
media, including coverage in leading newspapers, magazines and radio and
television talk shows. Further, Scripps’ FOOD brand represents more than eight
hundred million dollars (USD $800,000,000) in annual revenue.

In addition to Scripps’ famous television network, Scripps has been operating a well-
known website featuring recipes and information on cuisine and meal planning
under the brand FOOD.COM since 2010. That website currently enjoys over 20
million visitors each month, and the brand has a rapidly-growing social media
following of over 300,000 fans.

.FOOD APPLICATION & INTENTIONS

Scripps has applied for .FOOD as a brand extension of its famous global brands
FOOD, FOOD NETWORK and FOOD.COM. As stated in our application, the mission of
.FOOD is to provide diverse internet users an enhanced online experience through
high quality programming, content, information and authentic connected
experiences centered on cuisine, cooking, recipes, restaurants, home life,
entertaining, and other related concepts, topics and activities. The reputation of
Scripps’ family of lifestyle brands is well-recognized as a single source for high
quality entertainment, instruction, information, education and tips and tools to
better enjoy life, make improvements inside and out of the home, cook, eat, travel
and enjoy new experiences in an ever increasingly connected world. The quality of
content and level of service provided to its customers is highly regarded as the
single most trusted source for fun and interesting educational entertainment for
lifestyle related activities generally and for cooking, cuisine and meal related
activities more specifically with regard to .FOOD.

Internet users will benefit from the .FOOD TLD because it will provide an enhanced
online experience connected to the existing family of Scripps’ lifestyle branded
.coms through its ability to build more personalized experiences for Internet users
and provide greater control over its second level domains as a registry operator. It
will provide authenticity to internet users with assurances that they have found the
high quality information they have come to expect from Food.com.

Maintaining distribution and content control over the top level domain is critical to
ensure that the same high quality, integrity and authentic experience is delivered to
internet users under our famous FOOD, FOOD NETWORK and FOOD.COM brands.
To open the top level domain means that anyone could register a domain for a small
annual amount of money and exploit, confuse and infringe upon the brand equity
and goodwill of the famous FOOD, FOOD NETWORK and FOOD.COM brands
established by Scripps with more than twenty years and hundreds of millions of
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dollars in investment. This not only harms and misleads the public, but is contrary
to the general consensus of global public and legal policy that seek to protect the
investment made by brands in developing goodwill associated with its products and
services. In this instance, as defined in more detail below, FOOD’s brand is for
programming, content and instruction provided on-line and via television networks.
Accordingly, any use of a domain including the allowance of a .FOOD top level
domain that is not owned and operated by Scripps in relation to its famous FOOD,
FOOD NETWORK and FOOD.COM brands would directly infringe upon our
trademark rights as recognized in multiple jurisdictions across the globe.

We have provided support below of our global trademark rights and evidence of
internet user and consumer connection with FOOD as a brand source indicator of
our famous brands FOOD, FOOD NETWORK, and FOOD.COM in Annex One.
Furthermore, we have provided a policy recommendation with regard to brands in
order to provide all internet users fair access to the internet balanced with
protecting brands and the public policy associated with protecting and recognizing
brands for developing good will, as well as following the spirit and tenets of the
AGB, on which these applications were founded.

PUBLIC INTEREST IN OPERATION OF .FOOD

While we respectfully understand the GAC concerns set out in the Communique
following ICANN 46, 47 and 48 to provide for equal access to the Internet, we urge
you to consider an alternative policy for brand applicants with global registration
and proof of a consumer connection between the brand name and their products
and services. We also urge you to consider the public interest that may be served in
following the AGB as originally set out and in allowing brands to provide a more
secure and authentic experience in a closed or exclusive access top level domain.

In addition to the specific trademark registration evidence, Scripps’ FOOD and
FOOD-variant brands have developed unique and distinctive meaning as the one
authentic source for high quality, trusted programming, instruction, advice,
products and services relating to cuisine and the culinary arts. Internet users and
consumers around the world regularly rely upon the goodwill and reputation
associated with Scripps’ FOOD brands in seeking out culinary content and advice. If
the .FOOD gTLD were to be available to another party to resell second string
domains to the general public on an unrestricted basis, it would irreparably damage
the goodwill associated with Scripps’ FOOD and FOOD variant brands and the
products and services provided by Scripps by eroding consumer confidence in the
brand as an authoritative source of information, programming, content and advice,
and would ultimately confuse and mislead the public into believing that the content,
information and/or products in the .FOOD top level domain is provided by Scripps.
Internet users and the public will not only be confused, but harmed as a result of
such confusion.

FOOD is commonly known by consumers as the famous FOOD brand as a source
indicator to Scripps Networks high quality programming and content. In addition to
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the viewership and social media metrics already cited, as further evidence of the
consumer connection between the FOOD marks and Scripps, it is telling that the first
organic search result from popular web searches for “food” is Scripps’ website.

If .FOOD were to be open to second string domains, the millions of consumers with
known source identification to FOOD as a media source will be confused and
potentially harmed when they find information and content that does not meet the
same standards. Whereas, Scripps’ intended use of the top level domain is to
provide internet users and the public a safe, authentic environment to find content
about cooking, cooking instruction, food preparation, entertaining and lifestyle
related content associated with meals, with the security of knowing it is associated
and connected with the famous FOOD brand. The goodwill associated with that
famous FOOD brand is based upon more than twenty years of global operations and
substantial investment in building that brand loyalty. Global trademark policies
support protecting the investment made to acquire that goodwill and recognize the
secondary meaning that is derived when that investment is made. In support of the
above, we have attached a list of the Food Trademarks. More evidence and support
can be provided if needed for your review of this matter.

Internet users will benefit more from Scripps operating .FOOD because it will
provide more trusted experiences. Left open to the wild west of typosquatters and
cybersquatters or fraudulent users, internet users will be harmed rather than
helped. With a plethora of unregulated websites in a fully open registry, the public
could be misled or confused as to the origin of the content and information and rely,
to their detriment, on such content.

Phishing, pharming, cybersquatting, and other forms of Internet fraud proliferate in
unrestricted TLDs like .com, because anyone can register a domain name in them,
without any verification of rights or intended use, and the full burden of monitoring
and stopping these fraudulent uses of domain names falls primarily on the
companies whose names or marks are being used to perpetrate the fraud, or in
some cases government/law enforcement.

As the Board is surely aware, the number and sophistication of Internet scams sent
out to the public is continuing to increase dramatically. One of the most common
ways is through fraudulent websites which solicit the consumer for sensitive
information, which the consumer provides because it recognizes the company or
brand name. Such domain names incorporating and/or resembling well-known
company names and marks can be used to set up fake websites that can trick the
public to enter their personal, password, or financial information. In addition,
public trust has been eroded by unauthorized and inaccurate sources of
information. Protecting this domain space from abusers is the very definition of a
public interest. Since the .FOOD TLD would be securely restricted to only Scripps, its
affiliates, and its trusted partners, the public will benefit by accessing content and
information in the .FOOD top level domain that is authentic, verified and accurate
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rather than in a wild west of bad actors securing .FOOD domains that may mislead
or confuse internet users. Additionally, the vast new opportunities on the internet
with 900+ new generic top level domains create substantial opportunities for
internet users to find domain names in such spaces as .cooking, .recipes, .cafe, which
will not be limited by allowing .FOOD to proceed based upon the AGB as an exclusive
access registry, in parity with the other brand applicants.

POLICY CONCERNS & RECOMMENDATIONS

We believe that in weighing the balance of interests, the Board must consider that
while a generic term is generic in one context it may not be generic in another. If the
term is applied to an alternative or non-descriptive product or services and/or
acquires secondary meaning, then it is not considered generic and is afforded
trademark protection in jurisdictions around the globe, and should in this instance
be permitted to pursue the application as a brand, exclusive access registry.

Consider for a moment the following trademarks and brand TLD applications: Live,
Delta, Apple, A Family Company, Blockbuster, Home Depot, Frontier, Guardian,
Jaguar, Juniper, Northwestern, Observer, Virgin, Yellow Pages, The Weather
Channel, Good Year, etc. Each of these comprise terms which have acquired
secondary meaning and distinctiveness as a brand and yet could also be considered
a generic term in a different context. Additionally, there are many other famous
brand trademarks such as American Airlines, Best Buy, World Market or Frosted
Flakes which acquired secondary meaning and have been recognized as famous
incontestable brands.

While we acknowledge that brand rights of these terms may give a brand control
over that top level domain and ostensibly cut off the right for any other party to
acquire a sub-domain using that same term, the greater good as a policy should be
considered. There is no restriction in applying for these terms under a .com or
under a .cc, so why should there be a restriction as a gTLD?

In support of this position, the final AGB contemplated such applications and
permitted brands to invest in new top level domains, a process in which the GAC
and the Board participated. To now change the rules after substantial time and
investment is made is inherently unfair and goes against traditional policy and legal
principles. In fact, in the GNSO meeting held 14 February 2013, this exact issue was
discussed with regard to “closed generics”. Pursuant to the transcript, Councilor Jeff
Neuman, stated that the GNSO had discussed this exact issue and had agreed that
there would be no opposition if, for instance, Kraft Foods had applied for .food. See
Annex Three. While the Board must consider the fair access to the internet and
create a fair and equal balance of power, the purpose of the expansion was to create
more consumer choice, as well as foster innovation by brands to utilize the internet
in more meaningful ways to connect with the public.
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Ultimately, we understand you must address the policy question: “why should you
allow a brand applicant to proceed as an exclusive registry if it could also be
considered a generic term?” The answer is clear: (i) to supporta global trademark
system that recognizes consumer goodwill associated with a brand and intends to
avoid confusion or misleading to the public; (ii) to acknowledge companies for
investing in that goodwill, integrity and brand equity, which benefits internet users,
(iii) because the public will likely have a better experience with the brand if there is
an authentic top level operator as opposed to a disorganized, top-bidder approach
to the acquisition of top level domains (i.e. who is better situated to ensure
authentic, safe and secure environment), (iv) because there is still a wide open
landscape of other open top level domains to provide for consumer choice without
infringing on a famous global brand (i.e. in this instance .restaurants, .pizza, .cafe,
.bar, .coffee, .cooking, .kitchen, .eat, .health, .recipes, .fish, .wine, .pub, . or any of the
other 900+ new open generic terms to launch, and (v) because new opportunities
will be created to apply for other related names in future rounds of gTLDs.
Ultimately, the question is: are you creating a better internet environment by
opening this domain to anyone, including bad actors, or is recognizing a global
brand by simply allowing them to proceed as provided for in the AGB furthering the
goals of the gTLD program?

Accordingly, we recommend that the Board consider a policy for brands which have
developed secondary meaning in an otherwise generic term as their brand. These
brands should still be afforded that exclusive access so long as they have sufficiently
provided evidence of: (i) valid trademarks in more than one jurisdiction, (ii)
supporting evidence of a consumer connection to the brand rather than the generic
term, and (iii) longstanding use of the brand and investment in building brand
loyalty and equity.

This furthers trademark rights that value consumer goodwill with a brand and
rewards companies for building goodwill and integrity associated with their brand,
as well as protects internet users from a misleading top level domain open to
anyone.

Additionally, while the GAC has included .FOOD in its list of “closed generics” it is
important to recognize that we are not, pursuant to our application, providing
exclusive access to sell food in such a way as to restrict others from obtaining a .food
domain name, but rather extending its current brand offerings from
FOODNETWORK, FOOD and FOOD.COM. “Not every dictionary term is of relevance
because the majority of applications that seek to employ ‘closed’ registration
policies are for terms which, when viewed as trademarks, do not hinder
competition, because they are not generic with respect to the goods and/or services
sold in connection with those terms.” See the IPC Memorandum attached as Annex
Two.

If the GAC intended to express concerns about specific applications, the expectation
is that it would have articulated such concerns on a case-by-case basis, taking into
consideration the specifics of each string, application, and applicant. Instead, the
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GAC has selected specific strings and identified them as “closed generics” without
regard for the application, the applicant, nor the brand and trademark implications
associated with such a selection.

Furthermore, the strings identified in the GAC Communique have no basis in the
AGB, which only specifies two types of applications: community-based and non-
community-based. The AGB makes no mention of, or distinction between, restricted
or unrestricted TLDs, because the AGB allows each applicant to set its own registry
restrictions and business models in order for innovation and competition to
flourish. The Board should not be rewriting the AGB at this late date and the GAC
should follow its principles to review new applicants for gTLDs in a transparent
manner with predictable criteria available to the applicants prior to this process.
The GAC is changing the rules without any clear criteria.

The implications of this policy based decision making by the GAC and Board will
cause significant and irreparable economic harm to us. We relied upon the AGB in
making investment decisions.

Finally, we respectfully request that the Board provide clarification on what it
means to agree to be non-exclusive. Many other brands have indicated in a yes or
no questionnaire provided by ICANN that they will change their application from an
exclusive access registry to a non-exclusive access registry. What exactly does that
mean? In the letter from Heather Dryden of 29 October 2013, those applicants are
now permitted to move forward, but with what accountability or policy definition of
what is exclusive versus non-exclusive access? How can the Board simply allow
some to go forward because they check yes to a box without more detailed review
and revisions to such applications?

FURTHER ASSURANCES AND SAFEGUARDS

As stated in our application for .FOOD, “[t]he [.FOOD] gTLD will provide an authentic
and authoritative Internet space for content, where the trusted services and
resources of its affiliates, and partners will be closely controlled and made available
to people around the world.” As such, the .FOOD TLD will be a securely restricted
TLD which will initially only allow registration of second-level domain names by
Applicant, its affiliates, and trusted partners, for which registrant criteria has been
specified by us in our application. As such, we are confident that there is minimal
risk of domain names under the .FOOD TLD being registered using deliberately false,
inaccurate, or incomplete Whols data.

We have detailed our abuse prevention and mitigation and rights protection
mechanisms in question 28 and 29 of the application and incorporates these
provisions by reference to this response. Our intention is to operate the TLD with
the highest possible standards to protect the public and internet users from abuse
and believe operating it as an exclusive registry further supports these safeguards.
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CONCLUSION

In summary, there are several key reasons that the public will not be harmed and, in
fact, will benefit from Scripps operating the top level domain .FOOD: (i)
demonstrates ICANN'’s support of a global trademark system that recognizes
consumer goodwill associated with brands and avoids consumer confusion;
(ii)recognizes companies that invest in that goodwill, integrity and brand loyalty
and encourages companies to develop the goodwill that benefits the public interest;
(iii) provides the public a better experience as an authentic source indicator rather
than misleading into a safe and unsecure environment open to anyone; (iv) there is
still a wide open landscape of other top level domains available in the 900+ generics
which are open systems and available to internet users everywhere; (v) new
opportunities will be available in future rounds to apply for food related top level
domains; (vi) the AGB contemplated such closed brand domains and this is changing
that policy at a late date in the process, penalizing brands who invested in the future
of the Internet.

We thank you for your consideration of these matters and invite further discussion
with you regarding the importance of allowing our application to proceed as
intended for the benefit of internet users around the globe.

ANNEX ONE - Trademark Rights in the Famous Brand FOOD

In further support of our statements and positions above, we have provided a brief
overview of our global trademark rights below:

e Trademark rights are held by Scripps in the mark “FOOD” for “entertainment
services, namely, an on-going audio and visual program distributed over
television, satellite, wireless, audio and video media, fiber optics, cable, and a
global computer network in the fields of cooking and culinary arts, health,
fitness, and nutrition.” The mark has been registered on the Principal
Register in the United States as Trademark Registration No. 4,049,665 since
01 November 2011.

e Trademark rights held by Scripps in the mark “FOOD” for “providing
information via a global computer information network in the fields of
cooking and culinary arts.” The mark has been registered on the Principal
Register in the United States as Trademark Registration No. 3,658,544 since
21 July 2009.

e Trademark rights held by Scripps in the mark “FOOD” for “entertainment
services in the nature of ongoing television programs in the field of cooking
and culinary arts, health, fitness and nutrition; production and distribution of
television programs.” The mark has been registered on the Principal
Register in the United States as Trademark Registration No. 3,658,543 since
21 July 2009.
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Trademark rights held by Scripps in the mark “FOOD” for “cable television
broadcasting services.” The mark has been registered on the Principal
Register in the United States as Trademark Registration No. 3,658,542 since
21 July 2009.

Scripps also holds other marks on variants of FOOD, including “FOOD.COM”
and “FOOD NETWORK,” among others. These marks are registered in
seventy-five (75) or more countries around the world for more than twenty
years. A complete description of the FOOD and FOOD-related portfolio of
marks held by Scripps is provided and attached.

Scripps’ acquisition and use of rights in the FOOD mark(s) has been bona fide
as evidenced by the fact that those marks have been registered in more than
seventy-five jurisdictions, in many instances for more than twenty years, in
identifiable and legitimate classes of goods and services that have
consistently been associated with the FOOD brand including, but not limited
to, television broadcasting and entertainment services, online entertainment
and information services, sweepstakes and contests, and other related goods
and services.

ANNEX TWO - IPC Public Comments on Closed Generics.

ANNEX THREE - GNSO Transcript 2013 February



Comments of the GNSO Inteliectual Property Constituency (IPC)
“Closed Generic” gTLD Applications
15 March, 2013
(http://www.icann.org/en/news/public-comment/closed-generic—05feb13-en.htm)

INTRODUCTION

A dramatic expansion of the Internet domain name space has been planned for many years
through various iterations of the New gTLD Applicant Guidebook and is now imminent, with
many hundreds of applications for new generic top level domains (gTLDs) pending. A
substantial number of applications involve applied-for names that appear “generic” with “closed”
registration policies’. The purpose of this comment is to consider these issues to the extent
relevant and possible within established legal frameworks that are generally acceptable under
international principles of law.

When ICANN announced its plan to increase the number of gTLDs available in the Domain
Name System (DNS), one of its stated goals was to enhance competition and choice.? Consistent
with the rules as established for introducing new gTLDs by ICANN through its New gTLD
Applicant Guidebook (the “Guidebook™), many applicants filed applications for top-level
domains for common industry terms with the stated goal of controlling the domains as “closed”

registries.

The IPC is pleased to provide the following comments on this important issue’,

A. What is a “Generic” string?

The IPC recommends that in determining whether a TLD is considered “generic” there must be
an initial analysis of whether the applied-for TLD is a word that is a genus of a quality, feature,
function, or characteristic of the stated mission and purpose of the applied-for TLD in its answer
to question 18(a). We recognize that this analysis is not a bright line analysis and there are
several nuances to the relatively straight-forward test set forth above.* For instance, a word that
has been used on a wide range of different types of products or services that are not within the
same species may be less likely to be considered generic. See 2J. Thomas McCarthy, McCarthy

! See Discussion infra regarding “what is a ‘generic’ string?”

% See, http://newgtlds icann org/en/about/program

* IPC President Kristina Rosette did not participate in the discussions or the drafting of this comment. TPC member
Intellectual Property Institute of Canada also wishes to be on record as abstaining on this topic

# Compare, for instance, the holding of In re Reed Elsevier Py operties Inc , 482 F.3d 1376, 82 USPQ2d 1378 (Fed
Cir. 2007) (LAWYERS COM generic for “providing an online interactive database featuring information exchange
in the fields of law, legal news and legal services™) with In re Steelbuilding com, 415 F.3d 1293, 75 USPQ2d 1420
(Fed Cir. 2005) (STEELBUILDING.COM not generic for “computerized on line retail services in the field of pre-
engineered metal buildings and roofing systems™)
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on Trademarks and Unfair Competition § 12:23 (4th ed. 2009). Moreover, a proper analysis
requires an in-depth factual investigation of the relevant public’s understanding of the alleged

generic term.’

S

Additionally, the weight given to the analysis will depend upon the intended purpose of the TLD.
When the generic term describes the class, certain courts have found such use to be descriptive
rather than generic. In re Waverly Inc, 27 U.S.P.Q.2d at 1623. InInre Waverly Inc the Board
found that the mark MEDICINE was not generic for medical journals, but rather descriptive. /d.
In reaching this decision, the Board noted that “’[c]ourts have been reluctant to find a magazine
title genetic, perhaps in part because the magazines in such cases were not literally the class title
designated but were about that class.”” Id at 1622 (quoting CES Publishing Corp v. St Regis
Publications, Inc , 531 F.2d 11, 188 U.S.P.Q. 612, 615 (2d Cir. 1975) (emphasis in original)).
The Board in In re Waverly Inc considered the competing interests of allowing magazine
subscribers to more easily locate publications (by tolerating greater suggestiveness in magazine
titles), enabling subscribers to differentiate among publications in the same field (by allowing
registration of publication names whenever appropriate), while still protecting competition
among publications (by forbidding registration of marks that would foreclose competition). Id.
at 1623. As a result, it is possible that an applied-for closed TLD with a purpose to provide
information on that genus may be considered non-generic.

i

B. Two categories of applications for gTLDs do not present the concerns that gave rise to
this request for public comment.

Traditional principles of trademark law provide a foundation for distinguishing among
categories of gTLDs, and identifying whether any categories may require further review. Itis
necessary to distinguish between those categories of new gTLDs that are prima facie consistent
with traditional legal principles and other categories of applications. Those categories that do
NOT raise the potential concerns that gave rise to this request for comments are: (a) “closed”
gTLDs that identically match the applicant’s trademark for the same or related goods or services
to be provided in connection with the proposed TLD - regardless of whether or not those TLDs
are also ordinary dictionary terms (i.e. “.brand”); and (b) “closed” or “restricted” TLDs® that
consist of terms used by communities or associations and will be used by members of the
community or association (whether the term is owned by an association or eligibility is limited to
members of the category described by the term—e.g. banks in .bank or charities in .charity).

5 Inthe U S , the Trademark Manual of Examining Procedure and relevant case law require substantial proof of
examples of use of the genetic term clearly used by both the applicant or competitors to refer to a genus or class of
the products ot services. TMEP § 1215 05 (citing In re DNI Holdings Ltd , 77U 8.P.Q.2d 1435 (TTAB 2005).

& While IPC’s comments do not propose a definition of “closed”, we stress that “closed” and “restricted” are not
synonymous terms and should not be treated as such.
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As evident above, not every dictionary term is of relevance because the majority of applications
that seek to employ “closed” registration policies are for terms which, when viewed as
trademarks, do not hinder competition, because they are not generic with respect to the goods
and/or services sold in connection with those terms. For this reason, we again strongly '
encourage ICANN to recognize a specific “.brand” category of TLDs for which the registry .
would presumptively be able to set the policy requirements for second-level registrations. ]
ICANN has repeatedly referenced “.brand” TLDs on its website and in its program materials

dating back to its first announcement of new gTLDs in 2008.7

g

Such a category could conceivably form a replacement to the single-registrant-single-user
exception from the Registry Operator Code of Conduct, an exception that was designed, at least
in part, for the “.brand” registry - but was drafted more broadly, in a way that allowed “closed
generic” registries to claim an exemption from the Code of Conduct. In determining whether a
TLD qualifies as a “.brand”, the criteria should exactly match the criteria for inclusion and
Sunrise eligibility in ICANN’s Trademark Clearinghouse. Such requirements include proof of
use, and either a national or regional trademark registration; a trademark validated through a
court of law; or a trademark protected by statute or treaty.

R ——

An additional group of applications appear to involve terms controlled by communities or
associations where protection is again consistent with the traditional legal framework.
Similarly, a registry for a “generic” term that incorporates eligibility requirements relevant to the
meaning of the term itself (for example, a .pomegranate registry limited to pomegranate growers)
is permissible and would not fall under the definition of “closed generics”. This might be
particularly appropriate in regulated industries (for example, a .bank registry limited to chartered
banks or a .charity registry limited to bona fide charities in good standing), or in sectors where
there are particular sensitivities to fraud, counterfeiting, IP infringement, and other consumer-

abusive behaviors.

C. Concluding Observations

The IPC notes that some of its membetrs have submitted public comments through their 3

respective IP Organizations, companies or law firms or as individuals. We refer ICANN staff to
these submissions for additional input and consideration on this complex topic.

The IPC believes that any decision by ICANN on this issue must be categorically without
prejudice to determinations by national trademark offices and courts with respect to (i) the
concept of a prohibition of generic terms as trademarks, and (ii) their evaluation of domain
names (whether at the top, second, or other level) as trademarks.

7 See ICANN New gTLD Program materials (slide 7) at: http:/archive icann org/en/topics/new-gtlds/basics-new-
extensions-21jull1-en pdf
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Finally, the IPC reiterates its request for ICANN to disclose any third-party analysis or
independent research commissioned by ICANN in association with this public comment topic.

Thank you for considering our views on these important issues. The IPC looks forward to
participating in any policy-development or implementation steps taken by ICANN in connection
with so-called “closed generics” as well as the post-delegation review of new gTLDs, and their
impact on consumer trust, choice, and competition.

Respectfully submitted,

Steve Metalitz, IPC Vice President

5202587 .1/40541-00001
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Transcript GNSO Council Teleconference
14 February 2013 at 11:00 UTC

Note: The following is the output of transcribing from an audio recording of the GNSO
Council teleconference on 14 February 2013 at 11:00 UTC. Although the transcription is
largely accurate, in some cases it is incomplete or inaccurate due to inaudible passages
or transcription errors. It is posted as an aid to understanding the proceedings at the
meeting, but should not be treated as an authoritative record. The audio is also
available at: http://audio.icann.org/gnso/gnso-council-20130214-en.mp3
on page :
http://gnso.icann.org/calendar/#feb
The Adobe Chat transcript is also posted on this page and can be directly viewed at:
http://gnso.icann.org/en/meetings/chat-transcript-council-14feb13-en.pdf

List of attendees: NCA — Non Voting — Jennifer Wolfe

Contracted Parties House

Registrar Stakeholder Group: Mason Cole, Yoav Keren, Volker Greimann

gTLD Registries Stakeholder Group: Jeff Neuman, Jonathan Robinson, Ching

Chiao

Nominating Committee Appointee (NCA): Thomas Rickert

Non-Contracted Parties House

Commercial Stakeholder Group (CSG): Wolf-Ulrich Knoben, Zahid Jamil, proxy to John
Berard in case needed, John Berard, Osvaldo Novoa, Brian Winterfeldt, Petter Rindforth
Non Commercial Stakeholder Group (NCSG): Maria Farrell, Joy Liddicoat - absent,
apologies, temporary alternate Norbert Klein, Magaly Pazello, absent proxy to Maria
Farrell, Wendy Seltzer, David Cake, Wolfgang Kleinwéchter, absent proxy to David
Cake

Nominating Committee Appointee (NCA): Lanre Ajayi

GNSO Council Liaisons/Observers:
Alan Greenberg — ALAC Liaison
Han Chuan Lee— ccNSO Observer

ICANN Staff

Akram Atallah - Chief Operating Officer
David Olive - VP Policy Development
Rob Hoggarth - Senior Policy Director
Margie Milam - Senior Policy Counselor
Marika Konings - Senior Policy Director
Julie Hedlund — Policy Director

Barbara Roseman — Policy Director
Berry Cobb — Policy consultant


http://gnso.icann.org/en/meetings/chat-transcript-council-14feb13-en.pdf
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Brian Peck — Policy Director

Carlos Reyes — Policy Analyst

Lars Hoffmann — Policy Analyst

Karen Lentz - Manager, Business, Research & Content
Glen de Saint Géry - GNSO Secretariat

Eric Evrard- Systems Engineer

Guest

Chris Disspain — ICANN Board

Coordinator: The call is now being recorded, please go ahead.

Glen de Saint Géry: Thank you. Good morning, good afternoon, good evening

everyone. This is the Council call. And on the call we have Jeff

Neuman.

Jeff Neuman: Present.

Glen de Saint Géry: Ching Chiao.

Ching Chiao: Present.

Glen de Saint Geéry: Jonathan Robinson.

Jonathan Robinson: Present.

Glen de Saint Géry: Mason Cole.

Mason Cole: Here.

Glen de Saint Géry: Yoav Keren.

Yoav Keren: Here.
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Glen de Saint Géry: Volker Greimann.

Volker Greimann: Present.

Glen de Saint Géry: Thomas Rickert.

Thomas Rickert: Present.

Glen de Saint Géry: Zahid Jamil.

Zahid Jamil: Present.

Glen de Saint Géry: And may | also mention that we have a proxy for Zahid Jamil which

will be carried by John Berard in case Zahid has to go off the call for

some business matters.

John Berard.

John Berard: I'm here.

Glen de Saint Géry: Brian Winterfeldt.

Brian Winterfeldt: Present.

Glen de Saint Géry: Petter Rindforth.

Petter Rindforth: Present.

Glen de Saint Géry: Osvaldo Novoa.
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Osvaldo Novoa: Present.

Glen de Saint Géry: Wolf-Ulrich Knoben.

Wolf-Ulrich Knoben: Present.

Glen de Saint Géry: Maria Farrell. Maria is in transit but she will be on the call and she

has the proxy for Magaly Pazello who will not be - who is absent.

Wendy Seltzer.

Wendy Seltzer: Yeah, hello.

Glen de Saint Géry: David Cake.

David Cake: Present.

Glen de Saint Géry: And David Cake is carrying the proxy for Wolfgang Kleinwachter

who will not be able to be on the call. Norbert Klein.

Norbert Klein:  I'm here.

Glen de Saint Géry: Norbert is the alternate for the - the temporary alternate for Joy

Liddicoat who is still on vacation. Lanre Ajayi.

Lanre Ajayi: Present.

Glen de Saint Géry: Jennifer Wolfe.

Jennifer Wolfe: Yes, present.
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Glen de Saint Géry: Alan Greenberg.

Alan Greenberg: Present.

Glen de Saint Géry: Han Chuan Lee. Absent.

And for staff we have David Olive, Marika Konings, Julie Hedlund, Rob
Hogarth, Barbara Roseman, Brian Peck, Berry Cobb, Lars Hoffman,
Carlos Reyes, Eric Evrad from our technical staff, Margie Milam,
myself, Glen de Saint Géry. And we have on the call with us Chris
Disspain from the ICANN Board. And | see that Han Chuan Lee has
just joined the call.

May | just remind people please to say their names before speaking for
transcription purposes. And, Jonathan, | think that's over to you. Thank

you. Have | left anybody off? Thank you, Jonathan, over to you.

Jonathan Robinson: Thank you, Glen. Thanks and welcome everyone and welcome
especially to Chris. Good to have you here, Chris. Can | call now under

Item 1.2 for any updates to statements of interest please?

Glen de Saint Géry: Jonathan, this is Glen. Just to note that Maria Farrell has updated

her statement of interest.

Jonathan Robinson: Thank you, Glen. | think we, under Item 1.4 then, note that the
status of the minutes of the Council - these were published in
accordance with the Council procedures. Are there any comments on

that last set of minutes that anyone would like to make?
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All right moving swiftly on then to Item 2 which, as you know, I've been
starting each meeting with a couple of opening remarks. I'm not going
to take much of your time. Many of themes remain the same. So, Glen,
if I could have that slide up and just highlight a couple of points

please?

That's a good point. Did you receive a slide from me, Glen?

Glen de Saint Géry: No | didn't, Jonathan.

Jonathan Robinson: All right, fine. Let me just talk through a couple of key points then
and | can always forward you a slide after the meeting. As you know
I've really focused on three key strategic points really; our effective
internal working as a Council, some of our key external relations and

workload management.

| was really encouraged by the work that we managed to do on what
was essentially a contentious issue with the GAC letter. Whilst we
didn't all agree the tone was positive and constructive and | think we
produced a thorough piece of work so hopefully we can take that same
spirit into the work on the Strawman, which is challenging us and some

of the other items we've got to work on.

I've continued and | know other councilors have to work on some of our
key relations with respect to the GAC, the Board, constituency and
stakeholder group chairs, other SOs and ACs. And | will continue and
encourage all of you to reach out and to explain the Council's function,
which is not always as well understood as it could be and the content

of the work we are doing.



ICANN

Moderator: Glen de Saint Géry
02-14-13/5:00 am CT
Confirmation #4859648

Page 7

And of course we've, in the interim, had the meeting in Amsterdam with
the staff, the Council leadership, and we'll touch on that a little bit more
later. And one of the key outcomes of that is a small but significant
detail where we're running an ongoing action list, as you will have

seen.

Our project list was comprehensive if somewhat unwieldy and so we've
distilled down a shorter and more functional short-term action list which
we intend to update after each Council call, circulate mid-month and

then recirculate ahead of the next Council meeting.

So | hope you'll find that helpful. Please pay attention to it. It's short.
We'll try and keep it down to just one or two pages of key actions that
have either been committed to by individual councilors or groups of the

Council and to keep our work running effectively and smoothly.

And as you know all of this is really about trying to ensure that the
Council is both productive and effective and either is or becomes well-

respected for the work and its throughput and quality of work.

We won't rest on our laurels. I'll focus on continuous improvement and
the tone of, you know, collaboration and consensus oriented work so

that we produce output that reflects that.

I've talked with some people about process and been reminded that,
you know, in many ways this is all about process; it's about following
the operating rules and procedures and that's what is a very essential

component of the way in which the Council works.
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But nevertheless as we all know at times process has been used for
process's sake and to that extent while valuing the effective process

we've got to not ever indulge in process for its own sake.

We've got a number of challenging items to cover here. | think I'm not
going to try and anticipate the agenda. We've all seen the agenda and
will work through it now and try and stick to time and work through it

effectively.

Touching for a moment on the action list then as | said, we did
complete our response to the GAC just in time according to our own
deadline. We get to work on the ATRT, on the ATRT endorsements.
We've had a communication from the selectors. | don't believe - and
someone please feel free to correct me if I'm mistaken here - but |
don't believe we've had a communication of who has actually been

selected rather a response to our endorsements.

Petter, is there something that you would like to say? Let me just - |

see your hand is up and make sure | come to you.

Petter Rindforth: Yeah, sorry, for the next point is - several minutes so like a quick
guestion on the status of the Fake Renewal Notice Drafting Team. Of
course I've got questions from other groups and | couldn't find it on the
list.

Jonathan Robinson: That is...

Petter Rindforth: Maybe you can check and it out and email.
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Jonathan Robinson: That's a good question. And, yeah, | don't have that at the tip of my
tongue. Perhaps, Marika, you can help me or one of the staff on that.
But, yeah, okay, Petter, point taken and we'll come back to that.
Thanks.

So where were we? There's - we've - I'm trying to think what other
writings are worth covering. Anyway those of you - you can refer to the
action list. There are a number of items that are completed but there's
a couple of key open items obviously including our response to ICANN
CEO on the Strawman proposal and the more recent The board
request for advice on second level protections which we'll come to as a

specific agenda item.

So without further ado | think we should go straight on to the consent
agenda to which you will notice - well let me just pause a moment.
Does anyone have any additional questions or comments on the action

item list before we move on? Marika.

Marika Konings: This is Marika. One open item that we still have as well is a liaison for
the IRTP Part D Working Group. | sent an email about that as well to
the Council mailing list and that group is expected to kick off shortly so
would be helpful if someone would come forward as a liaison to that

group.

Jonathan Robinson: do we have someone who's immediately available or failing that if
councilors could think about that and potentially make themselves
available by volunteering on the list. No immediate volunteers, well will
chase that up on list and reminds you that we do need someone and |
may well have to reach out to one or more individuals to see if you are

prepared to do that.
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Right so there are a couple of items on the consent agenda. And just
to remind you of the consent agenda any councilor may re-open
discussions on any of these items at any point in the future of course

but also objected them being on the consent agenda.

But for the moment the proposal is that we close off a couple of items
off the project list, the outreach work on the outreach task force and
RAP Working Group recommendation on cross TLD registrations

(unintelligible).

So I'll pause a moment to hear if there are any objections to those
items in on the consent agenda and being removed from our project

list at this stage. Alan.

Yeah, | don't have an objection to it. Are there actual formal motions
that go along with this which will be entered into the, you know, the log
of GNSO decisions though? | would have thought there would be. And
maybe I'm missing something but | didn't see a list of motions for this

week.

Jonathan Robinson: There were no motions submitted. As far as | am aware the work is

Marika Konings:

either complete or inactive at this stage and so that's the reason for -

there is no active work going on. And it may well be that this needs to
be checked as to whether these need concluding by a motion. But I'm
not aware of that. Marika.

Yeah, this is Marika. As these are not formal PDPs our interpretation
has been that by taking an action here it will be recorded in the
minutes and then that way the project will be officially closed.
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For example on the RAP Working Group recommendation there is not
even actually a working group or anything active at the moment. That
was just an item that was still on the list. But at this stage there's no
further action foreseen. And same with the outreach task force; that
work has been overtaken by the broader ICANN effort it appears so
the proposal would be just too close those so they can be taken off the

project list.

Which of course doesn't prevent anyone from any point in time, you
know, requesting additional work or new work on any of these topics in

the future.

Jonathan, for the record | wasn't questioning the substance | was just
asking about the procedure. | would have assumed that things on the
consent agenda, you know, if you use the model the Board does that it
would have had a resolution. That was all | was asking not about the

substance.

Jonathan Robinson: All right we'll think about that and come back to you then, Alan...

Alan Greenberg:

Okay.

Jonathan Robinson:...on the process.

Alan Greenberg:

Don't need to come back just raising the issue. Thank you.

Jonathan Robinson: Thanks. Right moving on then to Item 4 which is for information and

potentially some discussion. There have been two meetings that have
taken place in the interim that | can do we as the Council leadership
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felt that it was worth updating, spending a few minutes updating the

Council on.

The first was a meeting that took place in - well parallel - immediately
prior to the regional meeting in Amsterdam of the registries and
registrars which was simply a convenient timing rather than in any way
linked to that meeting where myself, Wolf-Ulrich and Mason got
together with the key policy staff.

Now | have - the GNSO Policy staff. | have sent you a briefing note on
that but I thought it would be an opportune time for Mason to give you
an update on that and then in addition there's been - the Non
Contracted Parties have had what | believe is the first instance of a
meeting of the - sort of intercessional meeting of the entire house
which was held in LA and Wolf-Ulrich is going to give an update on
that.

So, Mason, if | could hand over to you first and then if you could say a
few words about the Amsterdam meeting and we can take any

guestions on that and then we'll move on to Wolf-Ulrich.

Sure. Good morning everyone. I'll just give a brief overview. Lars
Hoffman, the new - one of the new folks on the Policy staff helpfully
provided notes of the proceedings, which took place for most of the

day preceding the Amsterdam meeting.

So I'll just run through a couple of notes very quickly. And before you
do | want to say thank you to David and Glen and Marika and others

on the policy staff because it was a very helpful and productive session
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so | want to say thank you for them taking a day to spend time with the

Council leadership.

We met for the day. We initially had input from - input and update from
the staff on the way the policy is currently organized and how staff
support is put together to help the GNSO as well as other ICANN

structures.

The context of that discussion was on the Policy staff objective to help
manage the policy process effectively. David Olive reported that there
was a policy team planning session that took place in LA at the end of
last year the objective there being for staff to share some information
and experiences with the idea of orienting policy work for 2013. | was
happy to hear that both Fahd and Akram were able to participate in

that session and get an overview of what the Council is up to.

We talked about operational management of the Council. Staff had
some input that it was their objective to move information and issues
forward as efficiently as we could. We talked about the volunteer
model and how there's this sort of natural dependency on work group

volunteer to make sure that work goes forward on PDPs.

Staff discussed their motivation to make sure that work is progressing
as quickly as it could. Both staff and the leadership talked about how to
improve the GNSO's workload management, which, as we all know, is
sort of a perennial topic for the Council.

One area that we talked about was making sure that there was enough
dialogue and information gathered before a request for an issue'’s

report was made.
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The idea there being that if there was sufficient information put
together in advance of a PDP being initiated then that could effectively
reduce the amount of time that a PDP takes and lead to better policy in
the end because it would - more information equals, you know, better
and more informed actions on the part of the Council and hopefully

better policy in the end.

We talk a take a look at ways about the fact that not every issue that
comes in front of the GNSO is necessarily a PDP. We've had that

experience over the course of the last several months.

And then from the subject came to couple of action items. One was for
leadership to take a look at ways that we can improve communication
and interaction between the Non Contracted Party House and the
Contracted Party House so that different support organizations and
advisory committees can - the one sorry between the two houses and
between the SOs and the ACs to make sure that there's better
understanding of mutual processes and we can, again, arrived at

better policy.

One item that arose out of that was exploring the possibility of
organizing an intercessional meeting or some kind of special meeting

of the Council away from a regular ICANN meeting.

| know that's a time challenge which we also talked about but the
potential benefit of that could be that we get away from sort of the
ICANN fishbowl and the heavy time demands that are put on us during
an ICANN meeting and have a chance for some sustained formal

dialogue with each other.
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Another action item was the idea of making the launch of the issue
report more informed and effective. Excuse me. Marika has been
working on improving the existing template that's in the PDP manual
and then put that on the Website as a tool for us to be able to populate
the initiation of an issues report with better data again so that we can

have a more informed PDP process.

A third action item that came out of that was to encourage Council
members who are proponents of a potential PDP to be a caretaker or a
shepherd of that PDP as it makes its way through the Council. That
person would also be then paired with a member of the Policy staff to

make sure that there is enough support available if that's needed.

So then we moved on to a discussion about improving work efficiency
and how to more effectively on-board new Council members. Staff very
helpfully put together a number of draft modules that described in sort
of a condensed way the various roles and obligations of Council
members, also working group chairs and members and then lay out

various Council communications tools and PDP processes.

So before they finalize those documents | know that feedback from the
Council is going to be solicited by the staff. But that was a very helpful

thing for them to provide.

We also talked a bit about future needs for both staff and Council
members and maybe some self designed training tools for new Council
members; things that would bring us up to speed on procedure and

work items before the Council.
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Also in the category of work efficiency we talked about just some basic
procedural moves like making sure the agenda of future meetings was
made known to the Council at least two weeks prior to the Council
meeting so we had sufficient time to