GAC Advice Response Form for Applicants

The Governmental Advisory Committee (GAC) has issued advice to the ICANN Board of
Directors regarding New gTLD applications. Please see Section IV, Annex I, and Annex II
of the GAC Beijing Communique for the full list of advice on individual strings, categories
of strings, and strings that may warrant further GAC consideration.
Respondents should use this form to ensure their responses are appropriately tracked
and routed to the ICANN Board for their consideration. Complete this form and submit
it as an attachment to the ICANN Customer Service Center via your CSC Portal with the
Subject,  “[Application  ID]  Response  to  GAC Advice”  (for  example  “1-111-11111
Response to GAC Advice”). All GAC Advice Responses must be received no later than
23:59:59 UTC on 10-May-2013.
Respondent:
Applicant Name
Application ID
Applied for TLD (string)

Lifestyle Domain Holdings, Inc.
1-1326-50608
.FOOD

Response:
Thank you for the opportunity to provide further information regarding our application for the
.food gTLD. Scripps Networks Interactive, Inc. is a publicly-traded company in the United States,
and is the parent entity of its solely-owned subsidiary Lifestyle Domain Holdings, LLC, the
applicant  for  .food  (collectively  “Scripps”).    Scripps  is  one  of  the  world’s  leading  developers  of  
lifestyle-oriented content for many media platforms, including television, digital, mobile and
publishing.    Scripps’  portfolio  includes  some  of  the  most  popular  and  famous  media  brands  in  
the world, including Food Network, Food.com, HGTV, Travel Channel, Cooking Channel and DIY
Network. Scripps has applied for numerous gTLDs related to its brands, including its famous
FOOD brand.
The .food Application
Scripps has applied for .FOOD as a brand extension of its famous global brands FOOD, FOOD
NETWORK and FOOD.COM. As stated in our application, the mission of .FOOD is to provide
diverse internet users an enhanced online experience through high quality programming,
content, information and authentic connected experiences centered on cuisine, cooking,
recipes, restaurants, home life, entertaining, and other related concepts, topics and activities.
The  reputation  of  Scripps’  family  of  lifestyle  brands  is  well-recognized as a single source for high
quality entertainment, instruction, information, education and tips and tools to better enjoy life,
make improvements inside and out of the home, cook, eat, travel and enjoy new experiences in
an ever-increasing connected world. As result of the quality of content and level of service
provided to its customers is highly regarded as the single most trusted source for lifestylerelated educational entertainment for generally and more specifically for cooking, cuisine and
meal-related activities more specifically.
Internet users will benefit from the .FOOD TLD because it will provide an enhanced online
experience connected  to  the  existing  family  of  Scripps’  lifestyle-branded .coms through the
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ability to build more personalized experiences for Internet users and provide greater control
over its second level domains as a registry operator.
Maintaining distribution and content control over the top level domain is critical to ensure that
the same high quality, integrity and authenticity of experience is delivered to internet users
under  Scripps’  famous  FOOD,  FOOD  NETWORK  and  FOOD.COM  brands.    Opening  the  top  level  
domain would mean that anyone could register a domain for a small annual amount of money
and exploit, confuse and infringe upon the brand equity and goodwill of the famous FOOD,
FOOD NETWORK and FOOD.COM brands established by Scripps through a time period of more
than twenty years and hundreds of millions of dollars in investment. This not only harms and
misleads consumers, but is contrary to the global laws and policies that seek to protect both
consumers and the investment made by brands in developing goodwill associated with its
products  and  services.    In  this  instance,  as  defined  in  more  detail  below,  Scripps’  FOOD  brands  
are used in connection with programming, content and instruction relating to cuisine and the
culinary arts provided on-line and via television networks. Accordingly, allowance of a .FOOD
top level domain that is not owned and operated by Scripps in relation to its famous FOOD,
FOOD  NETWORK  and  FOOD.COM  brands  would  directly  infringe  upon  Scripps’  trademark  rights  
as recognized in multiple jurisdictions across the globe.
We  have  provided  support  below  of  Scripps’  global  trademark  rights  and  evidence  of  the  
consumer connection between Scripps and its famous brands FOOD, FOOD NETWORK, and
FOOD.COM. Furthermore, we have provided a policy recommendation with regard to brands
that fairly balances the need to provide all internet users fair access to the internet with the
need to protect brands and that supports the public policy associated with protecting and
recognizing brands for developing good will, as well as following the spirit and tenets of the
Application Guide Book (AGB) on which these applications were founded.
Public Interest in Scripps Operating .Food
While Scripps respectfully understands the GAC concerns, set out in the Communiqué following
ICANN 46, to provide for equal access to the Internet, we urge you to consider an alternative
policy for brands (using what could be considered generic terms)that have established global
registrations and proof of a consumer connection between a brand name and associated
products and services. We also urge you to consider the public interest that may be served in
following the AGB as originally set out, that allows brands to provide a more secure and
authentic experience in a closed top-level domain.
We believe that in weighing the balance of interests, the Board must consider that while a
generic term is generic in one context, if applied to certain products or services and/or used
extensively as a trademark, it may be afforded trademark protection in jurisdictions around the
globe.
Consider for a moment the following trademarks and brand TLD applications: Live, Delta, Apple,
A Family Company, Blockbuster, Frontier, Guardian, Jaguar, Juniper, Northwestern, Observer,
Virgin, Yellow Pages. Each of these comprise terms which have acquired secondary meaning
and distinctiveness as a brand and yet could also be considered a generic term in a different
context. Additionally, there are many other famous brand trademarks such as American
Airlines, Best Buy, World Market or Frosted Flakes which acquired secondary meaning and have
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been recognized as famous incontestable brands. The GNSO Intellectual Property Constituency
agrees with this position. In their public comments provided on 15 March, 2013, they stated
“Those  categories  that  do  NOT  raise  the  potential  concerns  that  gave  rise  to  this  request  for  
comments  are  (a)  “closed”  gTLDs  that  identically  match  the  applicant’s  trademark  for  the  same  
or related goods or services to be provided in connection with the proposed TLD – regardless of
whether  or  not  those  TLDs  are  also  ordinary  dictionary  terms.”    They  further  state:    “In  
determining  whether  a    TLD  qualifies  as  a  “.brand,”  the  criteria  should  exactly  match  the  criteria  
for inclusion and Sunrise  eligibility  in  ICANN’s  Trademark  Clearinghouse.    Such  requirements  
include proof of use, and either a national or regional trademark registration; a trademark
validated  through  a  court  of  law;  or  a  trademark  protected  by  statute  or  treaty.”      See  Attached
Annex One. In this instance, FOOD is a registered trademark of Scripps in multiple jurisdictions
and is being used for the exact context and scope of goods and services for which that
trademark was registered.
Additionally, it would be confusing, harmful to brand owners, and contrary to basic principles of
fairness and equity for the GAC and the Board are to single out certain brands as closed generics
and not others. While we acknowledge that brand rights of these terms may give a brand
control over that top level domain, the greater good as a policy should be considered. It is also
important to consider that there is no restriction in applying for these terms under a .com or
under a .cc, and the lack of such a restriction has not curbed competition, innovation or
consumer access to information. As clearly stated in the public comments provided by Amazon
on  7  March,  2013,    “Because  the  new  gTLDs  raise  no  more  competition  concerns  than  do  
registrations in .com or .us, ICANN should not allow a belated claims of competitive impact to
derail this years-long  process.”    See  Attached  Annex  Two.  
Ultimately,  we  understand  you  must  address  the  policy  question:      “why  should  you  allow  a  
brand to proceed as a closed brand if it could also be considered  a  generic  term?”    The  answer  is  
clear: (i) to support a global trademark system that recognizes consumer goodwill associated
with a brand and intends to avoid confusion or misleading consumers; (ii) to acknowledge and
respect the investment made by brand owners in that goodwill, integrity and brand equity, (iii)
because consumers will likely have a better experience with the brand if there is an authentic
top-level (i.e. who is better situated to ensure authentic, safe and secure environment), (iv)
because there is still a wide open landscape of other open top level domains to provide for
consumer choice without infringing on a famous global brand (i.e. in this instance .restaurants,
.pizza, .cafe, .bar, .coffee, .cooking, .kitchen, .eat, .health, .recipes, .fish, .wine, .pub, . or any of
the other 900+ new open generic terms to launch, and (v) because new opportunities will be
created to apply for other related products in future rounds of gTLDs. Ultimately, the question
is: are you creating a better internet environment by opening this domain to anyone, including
bad actors, or is honoring a global brand furthering the goals of the gTLD program?
Accordingly, we recommend that the Board consider a policy for brands which have developed
secondary meaning in an otherwise generic or descriptive term, a policy which affords owners
the ability to protect their brands and consumers through operation of a closed TLD, so long as
the brand owner has sufficiently provided evidence of: (i) a valid trademark in more than one
jurisdiction, (ii) supporting evidence of consumer connection to the brand, and (iii) longstanding
use of the brand and substantial investment in building brand loyalty and equity. This proposed
approach would further trademark law and policy by protecting consumers from confusion
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caused by top level domains open to anyone and by acknowledging the goodwill and integrity
companies have built through substantial investment in their brands.
Additionally, in support of this position, the final AGB contemplated such applications and
permitted brands to invest in new top-level closed domains, a process in which all GACs and the
Board participated. To now change the rules after substantial time and investment has been
made would be inherently unfair and would be contrary to long-standing global trademark law
and policy. In fact, in the GNSO meeting held 14 February 2013, this exact issue was discussed
with  regard  to  “closed  generics”.    Pursuant  to  the  transcript,  Councilor  Jeff  Neuman,  stated  that
the GNSO had discussed this exact issue and had agreed that there would be no opposition if,
for instance, Kraft Foods had applied for .food. While the Board must consider the fair access to
the internet and create a fair and equal balance of power, the purpose of the expansion was to
create more consumer choice, as well as foster innovation by brands to utilize the internet in
more meaningful ways to connect with consumers. If the brand is offering further assurances to
protect internet users and provide an authentic and trusted source for content, information and
experiences related to its brand name, then the Board should permit such brands to proceed, as
doing so fosters the goals of the expansion.
As rightly noted in the Amazon public comment response on the issue of closed generics, the
frequently  asked  questions  about  the  gTLD  application  process  supported  this  very  idea:    “9.3    If  
I want register a gTLD solely for my own use, for example, solely for use by my company,
partners, consultants, shareholders, auditors, etc., can I limit the issuance of second level
domains to those individuals? Can I refuse to accept applications for second level domains from
members of the public in general?
Yes. The applicant is responsible for setting the business model and policy for how they will use
their  gTLD,  so  long  as  the  registry  is  in  compliance  with  the  terms  of  the  registry  agreement.”        
See Attached Annex Two.
Internet users benefit more by these brands operating top level domains to create more trusted
experiences. Left open to the wild west of typosquatters, and cyberquatters or fraudulent
users, internet users will be harmed rather than helped. Additionally, the vast new
opportunities on the internet create substantial opportunities which will not be limited by
allowing brands to proceed.
Trademark Rights in the Famous Brand FOOD
In further support of our statements and positions above, we have provided a brief overview of
our global trademark rights below:
•
Trademark rights are held by Scripps  in  the  mark  “FOOD”  for  “entertainment  services,  
namely, an on-going audio and visual program distributed over television, satellite, wireless,
audio and video media, fiber optics, cable, and a global computer network in the fields of
cooking and culinary  arts,  health,  fitness,  and  nutrition.”    The  mark  has  been  registered  on  the  
Principal Register in the United States as Trademark Registration No. 4,049,665 since 01
November 2011.
•
Trademark  rights  held  by  Scripps  in  the  mark  “FOOD”  for  “providing  information via a
global  computer  information  network  in  the  fields  of  cooking  and  culinary  arts.”    The  mark  has  
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been registered on the Principal Register in the United States as Trademark Registration No.
3,658,544 since 21 July 2009.
•
Trademark rights held  by  Scripps  in  the  mark  “FOOD”  for  “entertainment  services  in  the  
nature of ongoing television programs in the field of cooking and culinary arts, health, fitness
and  nutrition;  production  and  distribution  of  television  programs.”    The  mark  has  been  
registered on the Principal Register in the United States as Trademark Registration No.
3,658,543 since 21 July 2009.
•
Trademark  rights  held  by  Scripps  in  the  mark  “FOOD”  for  “cable  television  broadcasting  
services.”    The  mark  has  been  registered  on  the  Principal Register in the United States as
Trademark Registration No. 3,658,542 since 21 July 2009.
•
Scripps  also  holds  other  marks  on  variants  of  FOOD,  including  “FOOD.COM”  and  “FOOD  
NETWORK,”  among  others.    These  marks  are  registered  in  seventy-five (75) or more countries
around the world for more than twenty years. A complete description of the FOOD and FOODrelated portfolio of marks held by Scripps is provided and attached.
We offer the following supporting positions for our trademark rights and consumer connection
with FOOD to the famous FOOD, FOOD NETWORK, and FOOD.COM brands.
1.
Scripps’  acquisition  and  use  of  rights  in  the  FOOD  mark(s)  has  been  bona  fide  as  
evidenced by the fact that those marks have been registered in more than seventy-five
jurisdictions, in many instances for more than twenty years, in identifiable and legitimate classes
of goods and services that have consistently been associated with the FOOD brand including,
but not limited to, television broadcasting and entertainment services, online entertainment
and information services, sweepstakes and contests, and other related goods and services.
2.
In addition to the specific registration evidence as bona fide use, Scripps has been
operating its famous television network under the brands FOOD and FOOD NETWORK for
twenty years, and its television programming is currently watched in over 150 countries around
the world, including 24 hour networks in the U.S., Great Britain, Asia, India and Africa.
Consumer research has ranked Scripps’  Food  Network  (which  is  branded  on-air  as  “FOOD,”)  as  
the #1 favorite ad-supported cable channel in the United States, and international distribution
of  Scripps’  FOOD  programming  continues  to  grow  at  a  fast  pace  given  the  worldwide  popularity  
of its content.    Scripps’  FOOD  branded  programming  is  enjoyed  by  almost  100  million  television  
subscribers in the United States alone, and tens of millions more individuals throughout the
world.      Scripps’  foodnetwork.com  website  averages  over  225  million  visitors each month, and
Scripps’  FOOD  brand  is  the  #1  brand  relating  to  cooking  and  the  culinary  arts  in  social  media  
with over 5 million collective fans and growing. Scripps expends approximately $30 million per
year marketing its FOOD and FOOD NETWORK branded shows  and  products,  and  Scripps’  
programming is often the subject of considerable attention from other branches of media,
including coverage in leading newspapers, magazines and radio and television talk shows.
Further,  Scripps’  FOOD  brand  represents  more than eight hundred million dollars (USD
$800,000,000) in annual revenue.
3.
In  addition  to  Scripps’  famous  television  network,  Scripps  has  been  operating  a  wellknown website featuring recipes and information on cuisine and meal planning under the brand
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FOOD.COM since 2010. That website currently enjoys over 20 million visitors each month, and
the brand has a rapidly-growing social media following of over 300,000 fans.
4.
Scripps’  FOOD  and  FOOD-variant brands have developed unique and distinctive meaning
as the one authentic source for high quality, trusted programming, instruction, advice, products
and services relating to cuisine and the culinary arts. Internet users and consumers around the
world regularly rely upon the goodwill and reputation associated  with  Scripps’  FOOD  brands  in  
seeking out culinary content and advice. If the .FOOD gTLD were to be available to another
party to resell second string domains to the general public on an unrestricted basis, it would
irreparably damage the goodwill  associated  with  Scripps’  FOOD  and  FOOD  variant  brands  and  
the products and services provided by Scripps by eroding consumer confidence in the brand as
an authoritative source of information, programming, content and advice, and would ultimately
confuse and mislead consumers into believing that the content, information and/or products in
the .FOOD top level domain is provided by Scripps. Internet users and consumers will not only
be confused, but harmed as a result of such confusion.
5.
FOOD is commonly known by consumers as the famous FOOD brand as a source
indicator to Scripps Networks high quality programming and content. In addition to the
viewership and social media metrics already cited, as further evidence of the consumer
connection between the FOOD marks and Scripps, it is telling that the first organic search result
from  popular  web  searches  for  “food”  is  Scripps’  website.    
6.
If .FOOD were to be open to second string domains, the millions of consumers with
known source identification to FOOD will be confused and potentially harmed. Whereas,
Scripps’  intended  use  of  the  top  level  domain  is  to  provide  internet  users  and  consumers  a  safe,  
authentic environment to find content about cooking, cooking instruction, food preparation,
entertaining and lifestyle related content associated with meals, with the security of knowing it
is associated and connected with the famous FOOD brand. The goodwill associated with that
famous FOOD brand is based upon more than twenty years of global operations and substantial
investment in building that brand loyalty. Global trademark policies support protecting the
investment made to acquire that goodwill and recognize the secondary meaning that is derived
when that investment is made. In support of the above, we have attached a list of the Food
Trademarks. More evidence and support can be provided if needed for your review of this
matter.
In summary, the public will not be harmed and, in fact, will benefit from Scripps operating the
top level domain .FOOD, as allowing  Scripps  to  do  so  would:    (i)  demonstrate  ICANN’s  support  of  
a global trademark system that recognizes consumer goodwill associated with brands and avoids
consumer confusion; (ii)recognize companies that invest in the goodwill, integrity and loyalty
associated with their brands; and (iii) provide consumers a better experience as an authentic
source indicator rather than misleading into a safe and unsecure environment open to anyone.
In addition, Scripps should be allowed to proceed with its application to operate .FOOD as a
closed system given that: (x) there is still a wide open landscape of other top level domains
available in the 900+ generics that will go live in the next year and are open systems; (y) new
opportunities will be available in future rounds to apply for food related top level domains; and
(z) the AGB contemplated such closed brand domains and this is changing that policy at a late
date in the process, penalizing brands who invested in the future of the Internet.
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Additionally, we fully understand the safeguards requested in the GAC Communiqué under
Annex 1 regarding contractual oversight. We believe our application currently supports such
safeguards, but remain open to providing any further contractual commitments to meet such
concerns.
We thank you for your consideration of these matters and invite further discussion with you
regarding the importance of allowing our application to proceed as intended for the benefit of
internet users around the globe.

